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I. INTRODUCTION! 


1. Criricism of the administration of justice by lay magistrates 
is so widespread, both among lawyers and the public, that it 
seems to be desirable to find some way of specifying with some 
reasonable degree of precision just what the criticism involves, 
and then finding some way of removing the causes of it. We 
believe and hope that many lay magistrates and their clerks 
will be among the first to join us in seeking a way to obtaining 
a uniform high standard in courts of summary jurisdiction. 

2. Our own experience, coupled with information obtained 
from other members of our Society and others with experience 
of magistrates’ courts, leads us to sum up the complaints 
against lay magistrates as follows: 

(i) Generally that there are too frequent miscarriages of 
justice in magistrates’ courts, in the form of wrong conduct 
of proceedings, wrong convictions, and wrong sentences. 

(ii) That this is due to any one or more of the following 
causes: 


(a) lack of acquaintance with the fundamental principles 
of justice; 

(6) ignorance of the ways of life and of thinking of 
ordinary people; 

(c) an unsuitable class of person being appointed to the 
Bench; é, 

(d) magistrates continuing to attend court when they are 
unfit to do so by reason of infirmity or old age; 

(e) an unsatisfactory relationship between the magistrates 
and their clerk; 

(f) an unsatisfactory clerk; 

(g) the fact that comparatively few people know how to 
approach and deal with a question judicially, and that when 
such magistrates are appointed to the Bench, they are 
seldom taught, or trouble to find out, how to do so. 


1 As this report is intended partly for laymen, some attempt has been 
made to avoid technicalities, and where they are unavoidable, to explain 
them, . 


Il. THE HISTORICAL AND LEGAI, 
POSITION OF MAGISTRATES 


3. We propose to sketch quite briefly the historical and 
legal position of magistrates, and then to see how these com- 
plaints can be met. It may be convenient to say at this stage 
that we believe that it should be comparatively easy to over- 
come them all and take full advantage of the rich possibilities 
inherent in a system of administering summary justice by lay 
members of the community. 

4. Although the word “magistrate” is “the common 
denomination under which are included all those who are 
entrusted, whether by commission or appointment, or by 
virtue of their office, with the conservation of the peace and 
the hearing and determination of charges in respect of 
offences against it,”! this report is almost entirely concerned 
with the functioning of lay magistr .c. sitting in petty sessional 
courts. 

5. There are some 940 courts of summary jurisdiction in 
England and Wales, in which nearly go per cent. of all 
indictable offences? are dealt with, and, therefore, an even 
greater proportion of all criminal charges. These courts cover 
almost the whole scope of a working man’s life, including his 
family life and sexual lifes Not only are these courts of 
enormous social importance, therefore, by reason of the 
amount of work they deal with and of the fact that it touches 
so many aspects of life, but they are of very great importance, 
too, because it is in such a court that the delinquent usually 
starts his career. It lies largely with the magistrates whether a 
first offender who is brought before them remains a first 


1 Halsbury’s Laws of England, Hailsham edition, Vol. 21, p. 515- 

2 Indictable offences are, as opposed to “summary” or non-indictable 
offences, the more serious ones. Most of them are triable, with the accused’s 
consent, at petty sessions. If the accused desires to be tried by a jury, or 
if the magistrates consider the matter too serious to be dealt with by them- 
selves, they hold a preliminary enquiry to see if there is a prima facie case, 


and if there is, the case is sent to quarter sessions or assizes. 


8 Courts of petty sessions have certain civil, i.e. non-criminal, jurisdicition, 
including matrimonial matters, certain landlord and tenant matters, and 
claims for wages. 5 
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ler or embarks on a life of crime. It is generally agreed, 
fore, by all who have ever considered these matters, that 
f the greatest possible social importance that these courts 
be administered with the greatest social consciousness, 
d for proper procedure, and general propriety. 
Of all courts of summary jurisdiction in the country, only 
y few are presided over by a trained lawyer. At a few of 
n London and some other large towns, stipendiary 
ates sit (alone). Otherwise these courts are presided 
sr by a Bench of laymen who have no legal training, unless 
e of them happens, by chance, to be a barrister or solicitor; 
sy have to rely on the clerk of the court for advice on 
ters of law. Lay magistrates receive neither salary nor 
ent for the costs they incur in attending their 
and their appointment is usually political. It has been 
that it is difficult to understand why it should be said to 
an, “I will reward you for your devotion to the Party by 
you a justice of the peace,” but still more difficult to 
and when it is realised that this really means: ‘“‘Because 
ve been a zealous partisan, I will now lay upon you 
ty of deciding which of your fellow citizens shall be 
p in a very small room for a long time.” 
ce 1327 the King has had and exercised the right of 
nting magistrates. The name “Justice” was first given to 
fice in the year 1360.2 
stices of the peace now consist (1) of such persons as 
gned by the Crown to the commission of the peace, by 
patent under the King’s Great Seal (except in Lan- 
e, for which commissions of the peace are issued under 
of the County Palatine of Lancaster, and where the 
lor of the Duchy of Lancaster exercises the powers 
elsewhere by the Lord Chancellor), and (2) o 
ho act as justices by virtue of their office. 
e latter are all authorised by various statutes. The 
y of them are not important to our present enquiry, 
passage would be incomplete without mention of them, 
: the Lord Chancellor, the Lord Privy Seal, the other- 
of the Privy Council, the custos rotulorum. of the. 
y, the Lord Chief Justice, the Master of the Rolls, the 
D. N. Pritt, K.C., M.P:, at a conference of the Howard League 
eform at the Middle Temple Hall, April 3rd, 1935. 
not proposed to cite statutes and other authorities for statements 
text of this document. Readers who wish to look more techni- 


esé matters are referred’ to Halsbury’s Laws of England, Vol. 21, 
strates.” ' 


7% 


Lords Justices of the Court of Appeal, the Judges of the High 
Court of Justice, the Attorney-General and the Solicitor- 
General. The foregoing are named in the commission of the 
peace for every county. They are irrelevant to our present 
enquiry. The commission of the peace for any particular 
county also includes the following: the chairman of the 
county council; the chairman of a district council is a justice 
of the peace for his county or for each county in which his 
district is; the mayor of a borough is a justice for his borough 
for his year of office and the next year also, unless he becomes 
no longer qualified for being mayor; and in the case of a non- 
county borough, the mayor is also a justice for the county; 
the chairman and deputy chairman of the County of London 
Sessions, and those of the Middlesex and Hertfordshire 
Quarter Sessions are justices for their respective counties; the 
recorder! of a borough is a justice for his borough; a stipen- 
diary magistrate;? the chief magistrate of the Metropolitan 
Magistrate’s Court at Bow Street becomes a justice for the 
County of Berks upon his name being inserted in the com- 
mission of the peace for that county; a county court judge may 
be included in the commission of the peace for the county or 
borough in which his court is; and lastly, various ecclesiastical 
personages may act as justices. For example, the Archbishop of 
York and his temporal chancellor are justices for the shire of 
Hexham. 

to. Most of these ex officio justices are of little practical 
importance to our enquiry, except the chairmen of councils 
and mayors. These are in no different position than other lay 
magistrates for our purposes, and we shall not deal with them 
separately. The inclusion of ecclesiastical personages in the 
commission of the peace appears to us to be wholly without 
merit from the point of view of our enquiry, but probably 
quite harmless in practice, for, as far as our information goes, 


1 A recorder sits, alone, at borough quarter sessions. He is a barrister of 
not less than five years’ standing, appointed by the King on the recom- 
mendation of the Home Secretary. A borough council may petition the 
King to grant its borough a court of quarter sessions. The recorder’s salary 
is fixed by the Crown, but at a figure not greater than that mentioned in 
the petition. 

2 A barrister of (in most cases) seven years’ standing may be appointed 
by the King on the recommendation of the Home Secretary as a stipendiary 
magistrate in a borough, and in an urban district with a population of 
25,000. It is significant to note, when clamour for the replacement of lay 
magistrates by stipendiaries from time to time arises, how few boroughs and 
urban districts, which could have stipendiaries appointed if they wanted 
them, have asked for them, 


8 


they never sit. Recorders and chairmen of quarter sessions 
seldom, if ever, sit at petty sessions, and would not be well 
advised to do so, lest inconvenience should be caused by an 
appeal from the petty sessions coming before their quarter 
sessions. Stipendiary magistrates we shall mention later. The 
remainder of these ex officio justices—the Chief Magistrate at 
Bow Street and County Court Judges—though no doubt 
suitable for the magistracy as a class, seem to us not to be in 
any special category in principle, and not therefore suitable 
for this special position. For the sake of a simple and uniform 
system, we favour the abolition of all these ex officio justices. 

11. The persons assigned by the Crown to the commission of 
the peace are the rank-and-file lay magistrates. The Crown 
appoints them on the advice of the Lord Chancellor.t In 
effect, they are appointed by the Lord Chancellor. Originally 
there was a property qualification of £20 per year, raised to 
£100 in 1732; but in 1906 all property qualifications were 
abolished, and in 1919 women became eligible. The only 
qualification now is residence in or within seven miles of the 
county or borough for which the justice is in the commission. 
Bankruptcy and crime disqualify. Further, a person cannot 
both be a justice and hold certain offices, and there are 
various provisions prohibiting the sitting of justices in cases in 
which they are or might be biased. 


dil. METHOD OF APPOINTMENT 


12. The Lord Chancellor is advised as to appointments, in 
the case of county magistrates, by the lord lieutenant and a 
county advisory committee. In the case of borough magis- 
strates, he is advised by a borough advisory committee. 

Before 1910 the Lord Chancellor acted on the advice of the 
lord lieutenant of the county alone. However high-minded a 
lord lieutenant might be, and however ill-disposed towards 
partisanship or an appearance of it, it was hardly to be ex- 
pected that he could know, or even have the means of getting 
to know, all the people in the county who would be suitable on 

1 As observed before, in Lancashire the assignment to the commission of 
the peace is made on the authority of the Chancellor of the Duchy of 
Lancaster, who has similar advisory committees for the county and for the 
boroughs in it. Hereafter no separate mention will be made of the Chan- 


cellor of the Duchy of Lancaster or of Lancashire, as the considerations 
affecting the system of appointment there are the same as elsewhere. 
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the bench. If he took advice, it was not unlikely that he took it 
from people he would meet in the ordinary course of his life. 
Usually this meant that magistrates were appointed on the 
recommendation of, and from among, the well-to-do, who 
were, of course, mostly of Conservative outlook. 

Criticism of this practice had been widespread for some 
time, and in 1893 a resolution of the House of Commons was 
passed deprecating the appointment of county magistrates 
only on the recommendation of lords lieutenant. In igto a 
Royal Commission was appointed to examine the whole 
question. 

13. The position at that time was very fairly put by Lord 
Loreburn, Lord Chancellor in the Liberal Government of 1906, 
who in his evidence before the Royal Commission said: 


“Social life in most counties among those who are well- 
to-do is mostly Conservative, and in a good many places 
political feeling is apt to run high. There is often a large 
field of selection, and it is natural that men should regard 
more favourably those who are of the same opinions as 
themselves. I think this largely accounts for the fact that 
there is a constant disposition to prefer Conservatives in the 

_ recommendations made to the Lords Lieutenant, apart from 
any intention of doing what is unfair. In a few counties, 
which I happen to know about, there has been a distinct 
and deliberate wish to exclude Liberals, but I do not think 
that it is usual, and in hardly any case is that the wish of the 
Lord Lieutenant. It is done, where it is done, by the political 
partisanship of those upon whom he relies for advice. I do, 
however, think that party and social predilection have the 
effect automatically of causing a great predominance of 
gentlemen of one set of opinions being brought before the 
Lord Lieutenant, though there may be no desire to act 
unfairly.” 


14. The Royal Commission recommended the organisation 
of the present system of appointment. But a glance at the 
following extracts from their Report, and a momentary con- 
sideration of the position to-day, show that the spirit of their 
recommendations has not been carried out. The extracts from 
the Report! are as follows: 


“We also recognise the existing inequality and regret it, 
although the disparity of which Lord Lansdowne spoke in 
1907 has been appreciably reduced during the last three 

1 CGmd. 1912—5250. 
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years. Those who appoint justices or make recommendations 
for appointment ought not to be indifferent to the existence 
of this inequality, and should endeavour to ‘redress the 
balance’ so far as public interests will permit... . 

“Tn constituting these advisory committees, regard should 
primarily be had to the importance of giving them a repre- 
sentative character, so as to secure the expression on them 
of different views and currents of opinion. . . . 

“Although we have expressed a strong opinion that no 
appointments should be made on the ground of political 
opinions or services, it is even more important that no one 
should be excluded from the Bench on account of his 
religious or political opinions. For, as we have said, the 
strength of these magisterial benches depends on the respect 
in which their occupants are held. To earn that respect and 
confidence it is well that the public should recognise that 
the Benches are open to every shade of political opinion and 
of religious faith.” 


15. It must be admitted that the Report of the Royal Com- 
mission was a considerable step forward, but ever since its 
publication the Labour Movement and all other people 
anxious to see proper appointments made to the Bench have 
had to complain continuously not only of many of the actual 
appointments, but of the composition of advisory committees. 
In fact it is quite clear that the intentions of the Royal Com- 
mission have been ignored, although their functional recom- 
mendations as to setting up the machinery of advisory com- 
mittees have been complied with. 

16. The composition of advisory committees is not publicly 
known. The composition of any particular advisory committee 
can only be ascertained through private and semi-confidential 
channels. The argument put forward in favour of this secrecy 
is that it tends to prevent, or at any rate reduce, lobbying 
members of advisory committees by people trying to secure 
the appointment of themselves or their friends to the Bench. 
We agree that lobbying is undesirable, but we cannot believe 
that it does not go on. Though it may be difficult for the local 
Labour Party to find out who is on the advisory committee, 
we doubt if any such difficulty besets the local Conservative 
caucus and those with whom they mix politically and socially. 

Just as the Labour Party and the National Council of 
Labour have for years been trying to have the preponderance 
of Tory gentry on the Benches up and down the country 
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balanced, so have they been trying to tackle the problem nearer 
the source, by claiming that they should be adequately repre- 
sented on advisory committees. Though much hard work has 
been put into this campaign, it has achieved very little success. 

17. We must now tackle the question: “Are appointments to 
the advisory committee and the Bench on a political basis 
desirable?” 

To this we answer ‘‘No.” But the Labour Mévement has, in 
our opinion, rightly agitated for Labour representation, 
because in a political situation in which no revolutionary 
change was possible, the main way of at least partly correcting 
the evils resulting from Conservative political appointments 
was to claim, in the name of reasonableness and fair play, 
Labour representation. 

And certainly the presence of even one Labour magistrate 
on a Bench can have a very good effect, for with him or her 
there, there is at any rate one person who knows how working 
people live and think, and whose prejudices are not anti- 
working class. This observation is, of course, a very rough 
generalisation, for experience shows that a great many very 
good magistrates are not members or sympathisers of the 
Labour Party, and sometimes Labour magistrates leave much 
to be desired. Local Labour Parties are not always wise in their 
choice of whom to put forward for appointment, if they have a 
choice at all. Too often such an appointment is used as a 
reward for steady Party work, with too little consideration 
(probably through lack of knowledge) of the qualities required 
for a good magistrate. Too often the appointment is looked 
upon merely as a social distinction. Too often a Labour 
magistrate may be affected by rubbing shoulders with the 
gentry, and become forgetful of the working class which gave 
him birth, and of the fellow workers whose confidence in him 
put him in his position. 

Further, it has not infrequently happened that, when under 
the pressure of agitation, those responsible for these appoint- 
ments feel they must go through the motions of appointing a 
Labour man or woman to the Bench, they refuse the person 
offered by the local Labour Party or Trades Council, and 
appoint a bogus Labour man whom they feel to be “‘safe,” 
and who may not have the confidence of the local Labour 
Party or trade unionists at all. On these occasions one finds 
that some specious excuse is offered, such as that the person 
appointed is a Labour representative because he is a member 
of a working men’s club! : 
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Nevertheless, it is obvious that a Bench including Labour 
representatives is more representative and less narrow in out- 
look than one composed wholly of landed gentry and/or 
tradesmen. Experience shows, too, that, in general, a leavening 
of Labour magistrates is a strong influence towards the better 
administration of justice. 

In principle, in our view, the virtue of Labour Party recom- 
mendations for appointments lies in the fact that they tend 
to redress an adverse balance of reactionaries, of people with 
a special sectarian interest, and to put on the Bench, which 
deals mostly with working-class people and problems, a 
working-class representative who stands out from his fellow 
workers, in that he has taken the trouble to think about and 
work for a progressive political philosophy, calculated to 
secure their emancipation. 

18. With a Labour Government in power with a clear work- 
ing majority, we have come to a milestone in the history of 
our country which provides an opportunity of going beyond 
merely mitigating an evil—the evil of a not wholly satisfactory 
magistracy—and actually avoiding it. 

We cannot believe that political partisanship, albeit parti- 
sanship which we as socialists regard as enlightened and pro- 
gressive, is a right basis for the appointment of persons who 
are to exercise judicial functions. 

In our view, the main qualifications for a proper magistrate 
are: an ability to approach a question in a judicial and un- 
biased spirit, to realise, for instance, that a case must be tried 
on the evidence before the court, and not on local gossip, 
disseminated out of court, not on oath, and not subject to 
cross-examination; to realise that magistrates are not police 
officials, and that an accused person is as much entitled to be 
believed (until discredited) as is a policeman; to be ready and 
willing to understand that unusual points of view may be 
perfectly sincere and honest, and are not necessarily vicious; 
to be ready and willing to receive instruction in ideas which 
may be new to him—such as the psychological aspects of 
crime; to have a personal knowledge of life and a breadth of 
outlook such that he can understand the feelings, motives and 
outlook of the people who appear before him. 

19. Such people are not confined to any one political party; 
even under the present system we suggest that if a local Labour 
Party, having an opportunity of recommending an appoint- 
ment to the Bench, feels it has no suitable candidate within 
its own ranks, it should not be afraid to recommend someone 
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else, who, in its opinion, most nearly tuifils the specification 
we have suggested in the last paragraph. 

20. The source of good and bad appointments is the advisory 
committees. As we have said earlier, there is a reason for their 
secrecy, though, in our view, an inadequate one. It is not in 
accordance with the general way of running things in a 
democratic society to have secrecy in public affairs. And, as 
we have said above, we are by no means convinced that the 
secrecy achieves its object. 

Although advisory committees are appointed by the Lord 
Chancellor with, we understand, great care and circumspec- 
tion, there still appears to be too great a tendency for them 
to be composed of such people that it is commonly believed 
that they are appointed by, or chiefly on the recommendation 
of, lords lieutenant. We apprehend that the Lord Chancellor 
must find it difficult to know of whom to make enquiries as 
to suitable personnel for appointment to advisory com- 
mittees, and we gather it is now the practice to make these 
enquires in wider circles than formerly. We respectfully hope 
that this practice will continue and be extended, and that no 
formalistic or narrow limits will be set upon it. 

21. It has sometimes been suggested that magistrates should 
be appointed by local authorities. We are not in favour of 
that. One reason is that local authorities are too often con- 
cerned, directly or indirectly, in matters which come before 
the local courts to make it desirable to have the Bench com- 
posed of persons appointed by them or on their recommenda- 
tion. Another and, we think, more cogent reason is that if: 
magistrates were to be appointed on the recommendation of 
(in effect, by) local authorities, they would tend more easily 
to fall into the very serious error of looking on the police as 
“their men” and not open to challenge. Thirdly, it is not a. 
good thing for particular individuals to occupy too many 
local offices and have too much power. Particularly in 
boroughs there is an evil tendency for power to be concen- 
trated in a few influential persons (usually well-to-do) through. 
a variety of organs, including the borough Bench. It would 
seem probable that if appointments to the Bench were to be 
made by local authorities, they would include many members 
of the local authorities themselves. Fourthly, such a method of 
appointment would, we believe, invite political log-rolling. 

We have also heard it suggested that magistrates should be 
elected by the electorate of the district in which they are to 
exercise their jurisdiction. We are clearly of the opinion that 
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the time is by no means ripe for such a system. Such elections 
at the present time would savour too much of the ordinary 
political election to be suitable for the appointment of judicial 
officers, and would, no doubt, be highly coloured with 
irrelevancies. 

22. It seems to us clear that whoever is ultimately respon- 
sible for the appointment of magistrates, whether the Lord 
Chancellor or any other minister, there must be some orderly 
and democratic way of telling him who is who in any particular 
neighbourhood, for he cannot be expected by the light of 
nature to know without some assistance. As anything in the | 
nature of an election appears, for the reasons given above, to 
be impracticable for the time being, we must find some other 
way of securing that magistrates shall be appointed in a 
democratic way. It seems to us that the machinery of advisory 
committees is convenient and practical, and that by altering 
their constitution, their functioning could become democratic 
and quite satisfactory. 

We suggest that advisory committees would be sufficiently 
sensitive to the feelings of the community to be described as 
democratic, yet not so easily bent by any zephyr of ill-informed 
excitement as to be silly, if they were composed (a) of repre- 
_ sentatives of various organisations, and (4) of certain persons 
ex officio. 

We suggest that a representative and satisfactory advisory 
committee would be composed of representatives of: 


The local! Trades Council, 3 representatives. 

The local? Council of Social Service, 3 representatives. 
The local Law Society, if any, 1 representative. . 

The local Bar, if any, 1 representative. 

The local authority, 3 representatives. 


And the following persons should be ex officio members of 
the committee in addition: 


The Chief Probation Officer of the county or borough. 

The Medical Officer of Health. 

The judge or judges of each County Court in the borough 
or county. 


1 If in any county or borough there were no local Trades Council or 
Council of Social Service, we suggest that these appointments to the 
advisory committee should be made by the nearest body thereto, e.g. the 

“County Federation of Trades Councils, or the National Council of Social 
Service, as the case might be. These bodies could be relied on to take local 
advice in making their appointments. A similar provision could cope with 
the difficulty which might arise by reason of there being a number of 
Trades Councils in one county or borough. 
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IV. THE CHAIRMAN, AND KNOWLEDGE 
OF LAW 


23. Having thus, we hope, provided the raw material for 
an improved magistracy, let us see how it can be made use of} 
how the persons appointed by such advisory committees can 
be encouraged or made to perform their duties on the highest 
possible level. 

In the first place, is knowledge of law necessary for a 
magistrate? We are clearly of the opinion that knowledge of 
substantive law is not really necessary, for in only a very small 
proportion of cases coming before magistrates does any ques- 
tion of law arise. Far more important are good common 
sense and humanity. When points of law do occasionally 
arise, the clerk should be able to advise his magistrates 
adequately. So should he be able to advise them on points of 
evidence and procedure; but as to this, we are of the opinion 
that magistrates ought themselves to know at least the elements 
of the law of evidence and procedure. For without such 
knowledge, there is bound to be a tendency to misconduct 
proceedings, unless the management of the court is in the 
hands of a strong clerk. In those circumstances, the clerk 
becomes the principal figure in the court, and the magistrates 
themselves get relegated to the position of a jury—and even 
in that position perhaps still under the direction of their 
clerk. If the court is to be run by the clerk, and the magis- — 
trates are to be mere rubber-stamps for his decisions, why not 
appoint the clerk as a stipendiary magistrate, and have the 
same procedure in a more orderly form? Needless to say, by 
no means all magistrates’ clerks behave as indicated here, but 
some, as is known to every police court practitioner, far 
exceed their duties and allow their zeal to overcome their 
discretion. Many, on the other hand, confine themselves 
strictly to their duties, at the same time leading their magis- 
trates away from error, and making a great contribution 
towards an orderly and pleasant atmosphere in the court.? 

1 A very full discussion of questions affecting magistrates’ clerks is to be, 
found in the Report of the Departmental Committee on Justices” Clerks 
(Cmd. 6507). An opinion has already been expressed on behalf of the 


Haldane Society in general support of the recommendations contained in 
that Report 
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We are of the opinion that if the clerk discharges his functions 
properly, he is quite adequate to fill in the gaps in the legal 
knowledge of his magistrates. We do not propose here to sug- 
gest rules for magistrates’ clerks; their functions are better 
guided, we believe, within some well-defined framework, by 
discretion than by rules as to detail; and no amount of rules 
would turn a bad clerk into a good one. 

24. We note that the ‘‘Post-war Problems Committee” of 
the Conservative Party have suggested, in their pamphlet on 
the administration of justice in the “Looking Ahead” series 
(published in February, 1945), that the ideal court would. be 
one in which lay magistrates sit with a legally qualified chair- 
man (p. 20), and that such chairmen should be whole-time 
officers, paid a substantial salary, and should work a “circuit” 
of courts. While we understand and appreciate the reasons 
given for making this suggestion, we disagree with it, for the 
following reasons: 

(i) From the purely practical point of view, we believe it 
would be difficult, if not impossible, to find a sufficient 
number of barristers and solicitors really suitable for this work, 
and willing to undertake it. 

(ii) We believe that, human nature being what it is, the 
chairman would tend to dominate his lay brethren more 
often and more completely than do clerks at the present time. 
This is one of the complaints most frequently made against - 
clerks, and in the position postulated we believe that the lay 
justices would become no more than nominal jurors, if as 
much, and would soon become complete nonentities. 

(iii) One of the great advantages of lay magistrates, in our 
view, is that they have more opportunity of being in contact 
with ordinary life than do whole-time members of the judi- 
ciary. They sit only a matter of about once a week, and spend 
the rest of their time going about their business. The more 
representative of ordinary people the Bench becomes (through 
an improved system of appointments or otherwise), the truer 
this becomes. Hence it is particularly undesirable to detract 
from this possibility of lay magistrates’ courts becoming really 
popular tribunals through intimate personal contact with 
everyday life, by putting in charge of them a class of person, 
who, by the very nature of their work, would tend to develop 
an “official” mind, and would be excluded from normal 
contact with ordinary working people. 

(iv) One of the greatest evils presently prevailing in many 
magistrates’ courts is a disinclination to bring any critical . 
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faculty to bear on police evidence. We cannot improve on 
what is said by Dr. R. M. Jackson in his excellent book, The 
Machinery of Justice in England, at p. 138, on this point: 


“The police, because they bring most of the prosecutions, 
are constantly in court and become well known to the 
Bench. . . . Magistrates often think that they must ‘support 
the police’ because they are ‘our own ‘men.’ ... This 
attitude is frequently accompanied by an open incredulity 
towards anything that the defendant and his witnesses have 
todays.” 


Most practitioners would, we think, agree that this evil is 
not notably less in many courts presided over by stipendiary 
magistrates. It can be greatly lessened, we believe, by assimi- 
lating magistrates’ courts more closely to the lives of the people 
by appointing suitable persons to the Bench; and the Con- 
servative suggestion would do little to reduce it, but would, if 
anything, make it worse by introducing this new class of 
whole-time magistrates whose whole lives would be spent 
listening to police prosecuting and giving evidence. It is just 
that which makes some stipendiary magistrates too much 
inclined towards strong presumption in favour of police 
witnesses—the same police appearing day after day before the 
Same magistrate become personally known to him; more 
often than not, no doubt, their evidence is correct—what is 
more natural than that the magistrate, unless he keeps a close 
watch on himself, should lapse into accepting what they say 
on all occasions, even when it should be subjected to scrutiny 
or be the subject of doubt? As to this unsatisfactory phenom- 
enon occurring with lay magistrates, we believe it can be 
overcome with better appointments to the Bench, and with 
adequate explanation to magistrates of the error of presuming 
that police evidence is always correct. 

(v) It should be remembered that even if it were possible to 
find a sufficient number of even moderately suitable persons 
to fill the proposed posts, it would not by any means be the 
most suitable or most learned solicitors and members of the 
Bar who would want to fill them. There seems to us to be far 
too great a probability of such jobs providing an attraction for 
barristers and solicitors who feel that they are not going to 
make a success in their profession, and want a safe job; 
perhaps, too, for those unfortunate members of the profession 
- who have returned from the war in middle life, and feel that 
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they will never again be able to rebuild a good pre-war 
practice which has disappeared; and, lastly, for those who are 
simply lazy. Except for the last-mentioned, these people must 
include a number who would turn out to be quite good as 
magistrates. The second category are certainly deserving of 
every sympathy and help. But these classes of persons do not 
seem to us to be, in themselves, classes necessarily holding out 
promise of making good magistrates. 

(vi) If it is desired to see that Benches of magistrates are 
manned by enlightened people who have a good man-in-the- 
street knowledge of life, it is a poor beginning to start off by 
appointing a mass of barristers and solicitors, who, whatever 
their virtues, belong to a profession which definitely tends to 
give its members a somewhat specialised outlook on life, and 
which is not by any means in the forefront of enlightened and 
progressive thought. 

(vii) It would be expensive. 

(viii) As observed above, the suggestion amounts to little, 
if any, more than wholesale appointments of stipendiary 
magistrates as we know them to-day. If stipendiary magis- 
trates are so desirable, why have so few boroughs and urban’ 
districts, which could have them for the asking, asked to have 
them? It would seem that they are not wanted. 

25. We prefer, therefore, to preserve the possibility of raising 
the general level of lay magistrates’ courts to the very high 
standard of the best of them, by not imposing on them any 
further professional assistance, and, instead, by strengthening 
them by requiring magistrates, before they start sitting on the 
Bench, to undergo a simple course of study in the law of 
evidence and procedure, and the outlines of criminal law, 
and a simple examination thereon. It would be quite simple 
for the Home Office to arrange lectures, or even correspond- 
ence courses, on these subjects, which, to the extent that they 
would be required for this purpose, would not be beyond the 
grasp of anyone concerned, either as regards the intellectual 
standard needed to understand them, or as regards the time 
needed to assimilate them for the purposes of the examination. 

26. Although we think the suggestions we have already made 
would do much to reduce unjudicial conduct and outlook by 
magistrates, we realise that to a person who has no experience 
at all of the administration of justice, the meaning of judicial 
conduct, of a judicial approach to a question, does not 
naturally appear. We therefore suggest that all magistrates 
who sit at petty sessions should be obliged to attend a court 
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of assize, or of quarter sessions, at least twice a year. They 
would thus be able to see how a court is conducted by a High 
Court judge, or by the chairman of quarter sessions, or a 
recorder, as the case might be. No doubt the assizes would be 
the most impressive example for them. The clerk of assize, or 
the clerk of the peace, as the case might be, would keep a 
register of the magistrates attending his court, and would send 
to the magistrates’clerk a certificate of attendance in respect of 
the magistrates who attended. The magistrates’ clerk would 
state in his annual report to the Lord Chancellor the attend- 
ances of his magistrates at assizes or quarter sessions. We sug- 
gest that magistrates who are or have been practising barristers 
or solicitors, or who have held other judicial office, should be 
relieved of this provision. 

We suggest that by thus seeing how a superior criminal court 
is conducted, as well as by having conversation with the judge 
or chairman, laymen would very soon learn the judicial 
attitude of mind so essential to anyone in a judicial position. 

27. As noted in paragraph 11, there are various provisions 
of law designed to prevent magistrates sitting in cases in which 
they are or might be biased. ‘This applies chiefly to direct or 
indirect financial bias. Obviously, however, there are other 
kinds of bias equally objectionable. For example, a magistrate 
may hold some specially strong view on a certain subject 
which may make it unsuitable that he should try a certain 
class of case; or he may know and take a certain view of a 
particular person who appears before his court as a defendant. 
We have no doubt that anyone realising that he was prejudiced 
about a case would not wish to try it, and so run the risk of 
trying it unfairly. And we believe that if our recommendations 
are put into effect, many more magistrates would realise the 
importance of this point, and would realise that they have 
certain prejudices, than do now. Nevertheless, it is of very 
great importance both that this kind of impropriety should be 

uarded against, and that people appearing before a court 
should not have any ground for thinking, albeit wrongly, that 
anyone on the Bench is prejudiced against them. We therefore 
recommend that the principle of the right of challenge, as 
applied in court-martial procedure, be applied to magistrates’ 
courts; we think it unnecessary, however, that the right should 
extend to three members of the court, as in courts-martial, and 
that two should be enough. This would mean that any person 
appearing before lay magistrates at petty sessions as a defen- 
dant or as a party to civil or quasi-civil proceedings would be 
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entitled, as of right, to require the removal from the Bench of 
any two members of the court, without assigning any reason. 
This, of course, would be additional to the present provisions 
of law allowing objection to members of the court having 
some personal interest in the case. 


V. SOCIOLOGY 


28. We now come to the suggestion that too many magis- 
trates are ignorant of social matters outside their own experi- 
ence, or that of the class to which they belong. It is beyond 
question that many magistrates have no conception at all of 
how people of other classes live, and have no desire to broaden 
their knowledge in that direction. On Benches all over the 
country there are some magistrates (sometimes a whole Bench 
is composed of them) of the middle and so-called upper 
classes whose knowledge of working-class life is not merely 
absent, but negative, in that their misconceptions and pre- 
judices about working-class people gives them extraordinarily 
erroneous views on them. A caricature of this kind of magis- 
trate—a grotesque caricature, but a not unfair one, which, 
though old, is true in some cases even to-day—is to be found 
in Dickens’ The Chimes. The very roots of this kind of thing can 
be struck at by obtaining more suitable appointments to the 
Bench (a subject we keep mentioning, because it affects almost 
every aspect of the subject); but we believe that the sort of - 
people who are inherently the very best type to sit as magis- 
trates would be the first to agree with us that it would be an 
advantage to them to undergo a course in sociology and 
kindred matters of the same general nature as that which is 
administered to probation officers. 


VI. THE GLERK 


29. Although, as indicated above in paragraph 23, we do not 
propose to deal with the question of justices’ clerks in any 
detail, it is unavoidable; in any discussion about magistrates, 
to bring in questions affecting their clerks. 

We start from the premise that the clerk must be a fully 
qualified lawyer, and that he must from time to time advise 
his justices on points of law. The questions arising from this 


21 


are: Should the clerk be a full-time one, or should he (as in 
most cases at present) also be in private practice as a solicitor? 
And how and when should he give advice to his justices, and 
what limits should be placed upon his duties? As we have 
already said, the conduct of clerks is better guided by discre- 
tion than by rules; it would be sufficient even for the most 
meticulous critic if clerks who fail in their duties, partake in 
miscarriages of justice, or give unnecessary offence to the 
public, were to visit the courts of those (many) of their 
brethren whose conduct of their courts is a model. But that 
is not a practical proposition, and we therefore make some 
suggestions which, we believe, would make it easier for all 
justices’ clerks to maintain a high standard of clerkship. 

30. There are nearly 940 magistrates’ clerks in the country, 
nearly all solicitors. Outside London, the qualification for a 
clerk is to be a barrister of fourteen years’ standing, or a 
solicitor, or to have served for not less than seven years as 
clerk to a stipendiary magistrate, or as assistant to a justices’ 
clerk for fourteen years. In the Metropolitan Magistrates’ 
Courts, the qnalification for clerkship is rather different. The 
appointments in these courts are made by the Home Office, 
and the work is full-time, with an age limit and pension. 

31. In boroughs and counties the clerk is appointed by the 
magistrates whom he is to serve. He is nearly always a local 
solicitor. Out of the total number of clerks in England and 
Wales in 1938, only about fifty (outside London) were on a 
full-time basis, but the number has now considerably in- 
creased. Except for full-time clerks, there is no age limit or 
pension for the clerk. As a result, magistrates sometimes 
retain in their service an elderly clerk who is past doing his 
duties properly, for dismissing him would seem harsh. 

The ordinary part-time clerk is paid by means of a lump- 
sum grant of the local authority. The clerk has to pay his 
assistant (whom he appoints without any control by the local 
authority or anyone else) and his office expenses out of this. 
There is therefore a temptation to do without services which 
he ought to have. It was said in the Report on Imprisonment by 
Courts of Summary Jurisdiction in Default of Payment of Fines 
(Cmd. 1934-4649) that, owing to inadequate office work, 
persons fined in their absence are sometimes not informed of 
the fine, with the result that they get committed to prison for 
nonpayment of it. Of course, a clerk whose office arrangements 
are such as to result in the unnecessary suffering which ensues 
from this kind of thing is not free from criticism, but the real 
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blame attaches to the system of paying clerks, which victimises 
both the clerks and the public, and has little to be said 
for it. 

32. The assistants to full-time clerks are generally paid 
salaries out of the local authority’s funds, and the work 
is generally carried out in the local authority’s office. 
Therefore, with full-time clerks, these difficulties do not 
arise. 

33. Although there are various provisions of law directed to 
preventing bias caused by a clerk’s private practice as a 
solicitor entering into the performance of his duties as a clerk, 
and although the great majority of clerks would consciously 
avoid situations which could produce bias of this or any other 
kind, the fact that a clerk is a well-known local solicitor often 
gives an appearance of impropriety to the public, which is 
almost as bad as the impropriety itself. Many clerks to magis- 
trates who have private practices take on and handle the type 
of case which may come before their magistrates—for example, 
matrimonial cases—right up to the moment when a summons 
is issued. It is obvious that in a small town as many as 20 to 
25 per cent. of the people who come before the court may be 
people for whom or for whose relatives the clerk has acted as 
solicitor. This undesirable position has been accentuated since 
the Defence Regulations have tended (a) to set up offices 
which may be and often are held by the magistrates’ clerk, 
and (6) to bring before the local court numbers of working 
tradesmen. In one case of which we are informed, a solicitor 
having a large practice in a country town is clerk to the 
magistrates at the local court and at the court of an adjoining 
district, Coroner, Clerk to the District Council, Chairman of 
the Court of Referees, Food Executive Officer, Assistant — 
Registrar of the County Court, Secretary to the local Con- 
servative Association, and until recently, Commanding 
Officer of the Home Guard. As a result, there are few, if any 
cases, which come before him as magistrates’ clerk of which he 
has not heard in some capacity. One can also call to mind the 
kind of borough magistrates’ courts which have the appear- 
ance of being run by a little coterie, a sort of partnership, of 
the clerk and the police. This may amount to no more than 
the clerk hobnobbing with police officers whom he knows 
socially. But a spectator, or a person accused before the court 


1 This, and the manner of doing it, is a matter of local administrative 
arrangement. The position stated is far more usual than it was even two 
or three years ago. ; 
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is likely to get an impression that the court is just part of the 
police machine—and all the more so if he happens to know 
that the clerk sometimes acts professionally for the police in 
other matters.1 There may, indeed, be some foundation for 
such feelings and suspicions, for a clerk who sometimes acts 
professionally for police may easily get into an unconscious 
habit of taking their truthfulness for granted, and acquire a 
disinclination to cross them. We believe that conscious and 
deliberate bias in favour of police (or anyone else) for the sake 
of keeping a client would be found, if enquiry could be made 
into such a matter, to be very unusual. But an unconscious 
frame of mind in this direction is quite possible, even with men 
of integrity who would be horrified if they realised that they 
were so affected. The solution might appear to be that a clerk 
to justices should be prohibited from acting in his private prac- 
tice for anyone who might come before his justices. In very 
many cases that would result in the clerk having to abandon 
a major part of his practice. But the difficulty would be com- 
pletely avoided, so far as professional relationships are con- 
cerned, by having full-time clerks. As for bias resulting from 

- social contact with police in local clubs and societies, that 
would be equally possible with full-time clerks, though with 
them, one motive for preserving such social contacts would be 
removed; however, we feel that in the great majority of cases, 
with care in the appointment of clerks, this vexing aspect of the 
matter would not arise, simply because men of integrity and 
high principle recognise it as undesirable. 

34. Not the least of the difficulties in connection with the 
clerk at the present time is the fact that, as he is usually the 
only trained lawyer present, and, because he sits much oftener 
than his magistrates, who are on a rota, is more experienced, 
he sometimes overbears them. On the other hand, he may 
settle into an apathetic attitude towards headstrong magis- 
trates who disdain his advice. 

The fact of the clerk being both a trained lawyer and more 
experienced than his magistrates would, of course, remain 
with full-time clerks just as with part-time ones. But we 
believe that the lack of balance sometimes found between a 
clerk and his justices would be reduced by improvements in 


1 But a clerk to borough justices cannot, under pain of a heavy penalty, 
be employed or interested, directly or indirectly, in the prosecution at 
quarter sessions or assizes of any person committed for trial by his justices. 
There is no such provision of law relating to clerks to county justices, and 
though such practice by them is frowned on, it does occur in some districts. 
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the justices themselves on the lines we suggest elsewhere; and 
would be greatly reduced by two new provisions, namely: 


(i) That advice given by the clerk to his justices should 
be given publicly in open court. 

(1) That the clerk should not retire with the justices when 
they consider their decision. 


VII. EXPENSES OF MAGISTRATES 


35. As noted in paragraph 6, lay magistrates are not entitled 
to reimbursement of the costs they incur in attending to their 
magisterial duties, such as loss of time attending court and 
travelling to and from court. 

We are very strongly of the opinion that this should cease to 
_ be so, and we recognise that without a provision for the pay- 
ment to magistrates of the costs they incur most of our other 
recommendations directed towards securing more representa- 
tive appointments to the Bench would be to a great extent 
useless. 


Our reasons for this recommendation are as follows: 

(i) Working-class magistrates at the present time suffer 
real hardship in undertaking this public duty which it is so 
desirable for them to undertake. 

(ii) They and other magistrates of small means cannot 
spare the additional expenses and loss of earnings which 
would be entailed by attendance at Bench meetings, lectures, 
assizes, prisons, etc., which it is so desirable for them to 
attend from time to time. 

(iii) Many excellent potential magistrates of small means 
(and most of all those bringing up a family, the best qualified 
for juvenile and domestic courts) who are badly needed 
cannot entertain the idea of appointment on account of the 
expense. 

(iv) The call for younger justices, which would be 
strengthened by an age limit (referred to more fully in 
paragraph 38, below) is, unless provision is made for pay- 
ment of magistrates’ expenses, likely to result in the packing 
of Benches with the only class (the wealthy and leisured) 
which can readily spare the time, for the average citizen is 
fully engaged in the struggle for existence until he reaches 
the sixties, when he is ex Aypothesi ineligible for the magis- 
tracy. 
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36. In providing for payment of loss of wages, it would, in 
our opinion, be desirable to take some precaution against the 
possibility that some people might find that they preferred 
sitting on the Bench to doing their work, and consequently 
sitting on the Bench unduly often while being paid the 
equivalent of their wages at the public expense. This could 
easily be met by putting a limit on the frequency with which 
paid attendances at court could occur. Similarly, it would be 
reasonable to put some limit on the amounts payable, so that 
in the case of well-paid people who could afford to lose some — 
of their earnings, the merits of an entirely unpaid service 
would still partly obtain, and the public purse would not 
suffer from having to pay inflated rates. 

We therefore recommend that it be enacted: 


(i) that any loss of earnings suffered by a magistrate by 
reason of his attending to his magisterial duties be made up 
to him out of a public fund, but not exceeding one guinea 
per day on not more than two days in any week (unless it 
is certified by the magistrates’ clerk that attendance on 
more than two days in a week was necessary for the proper 
performance of the magistrate’s duties). 

(ii) That magistrates be paid their out-of-pocket expenses 
of attending to their duties. 


VIII. AGED AND INFIRM MAGISTRATES 


37. In 1938 the Lord Chancellor sent out a circular to clerks 
to advisory committees, clerks of the peace and magistrates’ 
clerks saying that the office of magistrate is not one which 
should be regarded as a reward for service, and asking that 
those magistrates who were wholly or partly ineffective 
through age, infirmity or non-residence in the locality should 
resign; and asking that a supplemental list of magistrates 
should be prepared, on which should be placed the names of 
magistrates who could not sit regularly. They would be avail- 
able for magisterial work other than sitting in court. 

(This matter of the supplemental list is now dealt with by 
the Justices (Supplemental List) Act, 1941, which provides for 
the placing on the supplemental list of magistates who “by 
_ reason of age or infirmity or other like cause” have become. 

unfitted for sitting in court.) ; 
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The result of the circular varied in different districts. In 
some it had to some extent the desired effect, and some 
unsatisfactory magistrates resigned. In others, such people 
treated the circular as a threat, and various ‘“‘dug-outs’” took 
to sitting on the Bench, which they had _not done (perhaps 
fortunately for the public) for years. On the whole, the 
circular was not a success. 

38. It is so well known that many Benches are burdened with 
aged and infirm magistrates (deafness is the commonest com- 
plaint) and occasionally wholly composed of such people, 
that it is unnecessary to expand on that theme here. It is 
commonly suggested that the correct remedy is to fix a 
retiring age for magistrates. 

39. Against the suggestion of fixing a retiring age, it is 
commonly argued (i) that some people become unsatisfactory 
below any retiring age, and (ii) some people remain efficient 
and valued public servants long after it. In this connection, 
lawyers will immediately think of an eminent and respected 
judge who is no less than ninety-two years old, and whose 
faculties are better than those of many middle-aged men. The 
same can be said of several elderly judges. Conversely, one 
can think of many much younger people who are both men- 
tally and physically unfit for magisterial duties. 

It is also argued that the trouble complained of is not age 
as such, but infirmity. 

Though we have given due weight to these arguments, we 
are in favour of fixing a retiring age of sixty-five, though we 
recognise that by doing so we are recommending the loss of 
some very valuable magistrates. We believe that the net result 
would be a gain, however, and that the majority of the 
magistrates reaching the retiring age, and at the present time 
past it, would be better retired. 

In reaching this conclusion, we are influenced by the fact 
that although it is partly infirmity we are trying to deal with 
rather than age, the kind of infirmity which is troublesome on 
the Bench is generally associated with old age. But, more 
important, we believe that a great disparity of age between the 
Bench and the party or parties before the court is very unde- 
sirable, involving nearly always a great difference of outlook 
and therefore greater difficulty on the part of the Bench in 
understanding how to deal with the case before it. This is most 
marked in juvenile courts and in matrimonial cases. 

It is worth observing also that if a retiring age were fixed, 
there would be a disinclination to appoint to the Bench people 
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who were approaching it; with the result that the average age 
of magistrates would decrease—an important consideration in 
view of the desirability of bringing the court closer to the 
people who appear before it. 


a 


IX. REMOVAL OF MAGISTRATES 


40. As mentioned in paragraph 37, the Justices (Supple- 
mental List) Act, 1941, provides for the placing on the 
supplemental list magistrates who become unfit by reason of 
age, infirmity, or other like cause. The point as to age dis- 
appears if our recommendation as to a retiring age is accepted. 
The provision for infirmity is clearly right. But there may be 
other causes for magistrates becoming unsuitable for con- 
tinuing their judicial functions. It is difficult to specify pre- 
cisely what causes may make a magistrate unsuitable for con- 
tinuance in office; but one who was good when appointed may 
become bad, perhaps through becoming slipshod, perhaps 
through acquiring some extreme and bigoted religious or 
political views which make it impossible for him to behave 
judicially, perhaps through becoming negligent in attention 
to his duties. And there are, and even with the most carefully 
devised system of appointment there will continue to be, 
those appointments which are a mistake from the beginning. 

41. As to negligence in attention to duty, we think it unde- 
sirable that people should continue to be included in the 
commission of the peace when they attend their court infre- 
quently, or otherwise fail to attend to their magisterial 
duties. We greatly favour the “rule” as to attendance, men- 
tioned by Mr. Leo Page in his Justice of the Peace at p. 293, 
which was enforced in the sixteenth and seventeenth centuries: 
“the attendance of every justice at petty sessions should be 
certified annually to the Lord Chancellor, and if it appeared 
to the Lord Chancellor that there had in any case been 
neglect of duty he should call upon the justice for an explana- 
tion; in the absence of a valid excuse the justice should be 
called upon to resign his office. If he refused to do so, his 
name should be struck out of the commission of the peace.” 

We are aware that in some districts this matter is as a 
matter of course referred to in the annual report of the 
magistrates’ clerk. We should like to see it a universal prac- 
tice, and made a definite rule on the lines indicated. 
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42. As to other forms of unsuitablity for continuance in 
office, it is in our opinion impossible to lay down any rule. 
Least of all should we wish to recommend that adherence to 
any specified political or religious creed should be a dis- 
qualification. We entirely subscribe to the opinion of the 
Royal Commission of 1910, quoted in paragraph 14, above. 
In this connection, at the present time it is impossible to turn 
the mind to this subject without contemplating the unsuita- 
bility on the Bench of people who espouse the cause of fascism 
and whose minds are perverted by that kind of distorted 
philosophy (we do not suggest, and have no reason to believe, 
that there are any such persons in the ranks of the magistracy), 
or who take to some kind of extreme and eccentric religious 
view which may warp their whole outlook. But once any 
particular creed is specified as involving disqualification, it is 
difficult to know where to draw the line, and we think that, 
once religious or political disqualification were admitted as a 
principle, a serious inroad on the principles of liberality would 
be suffered. We feel that the danger of people of highly un- 
suitable views sitting on the Bench is very slight indeed, 
because people with views of the kind envisaged would. be 
almost certain to behave in some overt way so as to show their 
unsuitability for continuance in office. 

There is no present provision for removing, or for placing 
on the supplemental list, people who become unsuitable for 
reasons other than age or infirmity or other like cause. We 

therefore recommend that the wording of Section 1 (2) of the 
Justices (Supplemental List) Act be amended so as to omit 
any reference to the cause of the unfitness to act, and to pro- 
vide that if any magistrate in the opinion of the Lord Chan- 
cellor become unfit to perform his duties, his name should be 
placed on the supplemental list or removed from the commis- 
sion of the peace, in the discretion of the Lord Chancellor. 


X. MAGISTRATES AT QUARTER SESSIONS 


43. We have not dealt with county magistrates sitting at 
quarter sessions. Most of our observations about magistrates 
sitting at petty sessions apply equally to those sitting at 
quarter sessions, with the qualifications obviously arising from 
the fact that at quarter sessions there is nearly always a chair- 
man who is a trained lawyer-—-sometimes a very distinguished 
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one. The chief function of the magistrates other than the 
chairman is to assist the chairman, if he needs any assistance, 
in determining the sentences. 

We feel obliged to mention that we do not draw any . 
parallel between the functions of the chairman of quarter 
sessions and those of any trained chairman at petty sessions, 
as suggested by some, because the functions of the two courts 
are so different. The fact that quarter sessions are generally 
satisfactory tribunals does not mean that therefore it would 
also be better to have trained chairmen at petty sessions. 
Trials at quarter sessions are usually of a more serious nature 
than those at petty sessions, and more formal; quarter sessions 
do not have to deal with the same kind of small everyday 
matters which, in our opinion, make lay magistrates so suitable 
for petty sessional work; questions of fact are for the jury, not 
the magistrates, at quarter sessions; summing-up to the jury 
is a task likely to be better performed by a trained lawyer; and 
the difficulty as to the availability of suitable personnel for 
chairmanship for quarter sessions does not arise, for there are 
fewer courts to supply with chairmen, and they sit so seldom 
that suitable people can fit their duties in with their other 
work, 


SUMMARY OF RECOMMENDATIONS 


1. The inclusion of certain persons in the commission of the 
peace ex officio should be discontinued (paragraph 10). 

2. Appointments to the advisory committee and to the Bench 
should not be made on a political basis (paragraph 17). 

3. Magistrates should be appointed by the Lord Chancellor 
on the advice of advisory committees (paragraph 22). 

4. Advisory committees should be constituted, on a wholly 

- new basis, of nominees of certain organisations, and of 
certain persons ex officio (paragraph 22). 

5. Courts of summary jurisdiction should continue to be 
conducted by a lay magistracy, as a general rule, as at 
present (paragraphs 23, 24). 

6. Magistrates should be required to undergo a simple 

course of study of the law of evidence and procedure and 

the outlines of criminal law (paragraph 25). 

Magistrates should be required to attend quarter sessions 

or assizes at least twice a year, for purposes of study 

(paragraph 26), 
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8. Persons appearing before lay magistrates should have a 
right of challenge (paragraph 27). 

g. Magistrates should be required to undergo a simple 
course of study of sociology (paragraph 28). 

10. The appointment of full-time magistrates’ clerks should be 
extended so as to become general (paragraph 33). . 

11. Advice on points of law should be given by the clerk 
publicly in open court (paragraph 34). 

12. The clerk should not retire with the magistrates when 
they consider their decision (paragraph 34). 

13. Magistrates should be paid their out-of-pocket expenses 
and loss of earnings due to their performance of their 
duties (paragraphs 35, 36). 

14. A retiring age of sixty-five should be fixed (paragraph 39). 

15. The Lord Chancellor should be entitled to remove magis- 
trates if they become inattentive to their duties (paragraph 
41) or in any way unfit for office (paragraph 42). 


Addendum: By reason of opinions expressed at a meeting of 
the Haldane Society at which the foregoing Report was dis- 
cussed, we desire to make the following amendments and 
additions: 


1. That the retiring age should be extensible to 70 in the case 
of magistrates deemed by the Lord Chancellor to be 
specially meritorious. 


2. That chairmen of justices should be appointed by advisory 
committees on the nomination of the justices, which 
nomination the advisory committee should be bound to | 
accept, save for cause. ‘ 


3. That justices should sit on rotas, and that rotas should be 
compulsory and strictly adhered to. 


The Haldane Society is the organisation of Socialist lawyers, 
and is affiliated to the Labour Party. Membership is open to 
barristers, solicitors, bar students, articled clerks, managing 
clerks, teachers of law, and certain other persons concerned 
with the law. Any person who is in general sympathy with 
the objects of the Society may become an associate member. 
Full particulars may be obtained from Mr. Stephen Murray, 
7 King’s Bench Walk, Temple, London, E.C.4. 
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